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Direct Phone: (404) 671-3322

Direct Facsimile: (404) 671-3323

E-mail: CarlieJ@ljlaw.com 

October 13, 2022
Homeowner

Cedar Mill Community Association, Inc.


Re:
Board Adoption of Amendment to Submit the Cedar Mill Community Association, Inc. to the POA 
Dear Homeowners:


I am writing at the request of the Board of Directors of the Cedar Mill Community Association, Inc. (“Association”).  As you are aware, the Board of Directors of the Association passed an amendment to the Declaration of Protective Covenants, Conditions, Restrictions and Easements for Cedar Mill ("Declaration”) and the Bylaws of Cedar Mill Community Association, Inc. (“Bylaws”) to submit the Association to the Georgia Property Owners’ Association Act (“POA”), which was recorded on February 21, 2022, in Deed Book 4718, Page 134, et. seq., in the Paulding County, Georgia land records.  The Board has recently received an influx of concerns from the membership regarding the Board’s authority to unilaterally amend the Declaration and Bylaws to submit the Cedar Mill community to the terms and conditions of the POA and how submitting to the POA affects the rights of individual property owners within the community, as well as questions regarding the role of the Declarant within the community with regard to submitting to the POA and the Declarant turnover process with regard to elections to the Board of Directors.  The purpose of this letter is to provide further clarification and understanding of how the POA impacts your community and to address the concerns of the membership, which will be discussed in detail below.

I. The Georgia Property Owners’ Association Act (“POA”)
First, to provide some background information, the Georgia Property Owners’ Association Act (“POA”) is a law that was adopted in 1994 to further define the powers of homeowner’s associations in Georgia.  The primary purpose of the POA is to strengthen collection powers, but there are additional enforcement benefits as well.  Unlike most laws that automatically apply once passed, the POA is a voluntary law.  This means that a community’s governing documents must specifically provide that the community is subject to the terms of the POA.  
Because the POA was a law crafted specifically to help community associations, there are no real downsides to submitting to the POA.  Some owners who are delinquent may not like some of these provisions since these additional powers make it easier for the Association to collect assessments, but these provisions are ultimately for the benefit and seek to serve the best interest of the community.  Outlined below are the many benefits of the POA:
1) Automatic Statutory Liens
· Under general Georgia law, in order for a community association to secure its claim for unpaid assessments and other costs against a particular lot, a lien must be filed in the County land records showing that the lot/owner owes assessments to the association. 
· However, once an association submits to the POA, the association will no longer be required to file paper liens at the county courthouse for unpaid assessments or other charges to secure its claim for unpaid assessments.  Instead, the POA creates an automatic lien against a delinquent owner’s lot. 
· As a result, closing attorneys, title examiners, purchasers or owners will generally contact the association for a statement of any amounts owed to the association prior to concluding a sale or refinance of the lot, as they are aware that even if a lien isn’t actually recorded in the County land records, there still could be a lien that must be paid prior to closing since the community is subject to the POA. 
2) Buyers and Sellers are Jointly and Severally Liable to Pay Assessments
· The POA provides that, unless the declaration of covenants states otherwise, the buyer of a lot is “jointly and severally” liable with the seller for all unpaid assessments. 
· This means the association has the option to pursue either the buyer (new owner) or the seller (now prior owner) for any assessments that remain unpaid once a lot is sold, as either party is considered independently liable under the POA for the delinquent balance due. 
· Giving the association the option to collect from the current or previous owner increases the likelihood of collecting unpaid assessment balances. 
3) Foreclosure
· The POA grants an association the authority to foreclose on its lien against any lot despite the fact there may be liens against the property that are superior to an association’s lien, such as a first mortgage.  This is called judicial foreclosure.  
· This judicial foreclosure power gives the Association the ability to sell the property on the courthouse steps for the amount of its lien on the property, but anyone who purchases the lot out of foreclosure will still be responsible for any superior liens, such as the first mortgage on the property or tax liens.  
· There are, however, important limitations in place to regulate this power. 

i. Associations can only ask the court for an order to foreclose when a homeowner owes in excess of $2,000.00 to the Association. Courts will not grant such an order on a balance less than the $2,000.00 threshold. 

ii. In order to obtain the order to foreclose, the Association must first send multiple notices to the homeowner prior to filing suit. 

iii. The Association then has to file a lawsuit, serve that lawsuit on the homeowner, and go through the legal process of obtaining a judgment and order that authorizes the foreclosure. This process can take many months.  

iv. During the legal process, the homeowner will be given the opportunity to answer the Association’s lawsuit and challenge the request to foreclose. 

v. Upon obtaining an order to foreclose, the Association must use the local county sheriff to facilitate the foreclosure sale. Prior to the actual sale date, sheriffs are required to send notices to the homeowner via certified mail, and many sheriffs will appear at the home to notify the homeowner personally of an upcoming foreclosure sale. 

vi. The legal process can, quite often, take a year, or more, from the start to an actual foreclosure sale. During this time period, the owner is given ample opportunity to address and challenge the foreclosure. 

vii. Ultimately, it has been our experience that the right to foreclose is a very valuable collection tool, as just the threat of foreclosure often leads to payment and avoidance of the litigation process altogether.
viii. Homeowners are protected from foreclosure by the extensive legal process that the Association is required to follow prior to a foreclosure, and with the POA protections in place with regard to the foreclosure power, there is little to no risk with submitting to a POA. The benefits clearly outweigh the perceived risk. 

4) Fines and Suspension of Privileges
· The POA gives associations a statutory power to assess fines against violators and to suspend the common property use rights of violators, if specified in the community’s governing legal documents. Fines constitute a lien against the violator’s lot, and the ability to fine significantly strengthens the Association’s powers to enforce the covenants and the rules and regulations.
5) Late Fees and Interest
· Submission to the POA allows associations to charge a late fee of the greater of $10.00 or ten percent (10%) of the amount due, and interest at a rate of ten percent (10%) per annum on unpaid assessments and charges, if specified in the Declaration. 
6) Recovery of Attorney’s Fees from Owners
· The POA authorizes recovery of an association’s costs of collection of the delinquent assessments, including reasonable attorneys’ fees actually incurred. 
· Without this special language “actually incurred” being included in the legal documents, some courts improperly reduce the attorneys’ fees awarded to the association. 
7) Enforceable Amendments
· Based on certain Georgia case law, some covenant amendments (including those that seek to change provisions governing the use of property in the community, such as leasing regulations) might be enforceable only against owners who vote to approve of the amendment.  However, by submitting to the POA, communities ensure that all covenant amendments, if properly approved by at least two-thirds of the members, are enforceable against all owners in the community. Therefore, for most any community seeking to amend the governing documents to implement leasing procedures and regulations, the first step must be submission to the POA. 
8) Perpetual Duration
· Prior to 1994, under Georgia law at Code Section 44-5-60(d)(1), declarations generally provided that covenants expire after twenty years. That statute was amended in 1993 to permit covenants to automatically renew, but the Georgia courts have held that covenants in communities that were recorded prior to 1994 do not receive the benefit of the new 1994 law. One of the extremely important benefits of the POA is that it has a provision that states Code Section 44-5-60(d)(1) shall not apply to any covenants contained in any instrument submitted to the POA. That means that if a community's covenants were recorded prior to 1994, submission to the POA now will eliminate the possibility that the covenants will expire after twenty years. 
II. POA Impact at Cedar Mill
Now that the Cedar Mill community is subject to the POA, the Association may apply the benefits provided by the POA as stated above without a concern as to whether the original Declaration expressly provided the same collection and enforcement powers.  That said, submitting to the POA did not change the rights that were already afforded to the Association’s Board of Directors within the Declaration for the Cedar Mill community prior to submission and many provisions were updated to provide that the Declaration has been amended to the extent provided by and authorized in the POA.
a. Article 4, Section 4.2 of the Declaration- Creation of the Lien and Personal Obligation for Assessments 
Submitting to the POA did not enhance the Board’s powers under this provision of the Declaration or change any rights of owners within the community.  Article 4, Section 4.2 of the Declaration was amended to explicitly incorporate that assessments may be assessed in accordance with Section 44-3-225(a) of the POA.  Prior to submission to the POA, the Cedar Mill Declaration provided for automatic liens, held buyers and sellers jointly and severally liable for the payment of assessments, authorized the Board of Directors to charge late fees and interest at the maximum rate permitted by law, allowed for the collection of reasonable attorney’s fees actually incurred, and authorized the Board to pursue foreclosure for its lien.’

As discussed in Section I of this letter, the main change is the Association’s authority to foreclose on its lien against any lot despite the fact there may be liens against the property that are superior to an association’s lien, such as a first mortgage.
b. Article 4, Section 4.5 of the Declaration- Specific Assessments
This provision of the Declaration was amended to allow for the Association to assess specific owners for expenses the Association incurred as a result of that owner’s, or their guests or invitees, conduct in accordance with the POA.  This provision allows the Board to recover common expenses from the owners directly, which is a benefit to the community as a whole because it allows the Board to hold the owners financially responsible for their actions.
c. Article 4, Section 4.8- Date of Commencement of Assessments
This provision of the Declaration was deleted to ensure that all owners of lots within the community pay assessments regardless of whether the lot has a dwelling or is being occupied for residential purposes.  The deletion of this provision holds all owners responsible for the payment of assessments, which will help increase the Association’s revenue to allow the Board to better enhance the community.  This provision has been enforced against all lot owners.
d. Article 11, Section 11.4- Duration

As provided above, prior to 1994, under Georgia law at Code Section 44-5-60(d)(1), declarations generally provided that covenants expire after twenty years. That statute was amended in 1993 to permit covenants to automatically renew, but the Georgia courts have held that covenants in communities that were recorded prior to 1994 do not receive the benefit of the new 1994 law. One of the extremely important benefits of the POA is that it has a provision that states Code Section 44-5-60(d)(1) shall not apply to any covenants contained in any instrument submitted to the POA. That means that if a community's covenants were recorded prior to 1994, submission to the POA now will eliminate the possibility that the covenants will expire after twenty years. 
The Cedar Mill community Declaration was recorded in 2004, which means that our Declaration provided that the covenants automatically renew for successive periods of twenty (20) years.  This provision was amended to provide that the Declaration has a perpetual duration, which solely changed the successive 20 year automatic renewal language. The perpetual duration language ensures that the Association does not need to concern itself with whether the Declaration expires to prevent the covenants from lapsing.  
That said, the perpetual duration language does not mean that the Declaration cannot be amended by the membership nor that the Declaration cannot be terminated.  Article 11, Section 11.6 provides the requirements necessary to amend the Declaration to change the covenants or add new covenants, which I will further discuss below.
e. Article 11, Section 11.6- Amendment
This provision provides the procedures and processes the Association needs to follow to make changes to the Declaration.  Prior to submitting to the POA, the Amendment provision already provided that the Declaration, may be amended upon the affirmative vote or written consent of Owners of at least two-thirds of the Lots and the consent of the Declarant.  This voting requirement is almost identical to the amendment procedures as required under the POA.  
In the current POA amendment, the only change that was made was to remove references to the Declarant as the Declarant’s rights within the community have terminated and no longer apply,  which will be further discussed below.
III. Board Authority to Unilaterally Amend the Declaration to Submit to the POA
Article 11, Section 11.6 of the Declaration and Article 6, Section 6.4 of the Bylaws, prior to the amendment to submit to the POA, governed the Board’s authority to amend the Declaration to submit to the POA with a vote of the members.  These provisions provided, in relevant part, that:

The Board of Directors, with the written consent of the Declarant, and without a vote of the members may amend this Declaration for the sole purpose of electing to be governed by and thereafter complying with the provisions of the Georgia Property Owner’s Association Act, O.C.G.A. § 44-3-220 et seq.
a. Declarant Termination- Consent Not Required

As I understand, the membership is seeking clarification on the Board’s authority to amend the Declaration to submit to the POA without the written consent of the Declarant, as provided within the above provision, what/who the Declarant is, and what happened to them. 
The term “Declarant” is utilized within a community developed as a Homeowner’s Association or Condominium Association to identify the developer/owner of a community who also creates and executes the covenants, conditions, and restrictions that will ultimately govern all property within the community in what you all recognize as the Association’s Declaration.  The Declarant is the holder of certain rights and obligations within the community, as provided within the Declaration and Bylaws, until the rights of the Declarant are terminated.  The Declaration further provides the circumstances when the Declarant’s rights terminate and what the termination of their rights means within the community.
The Declaration was recorded on June 30, 2004, in Deed Book 1674, Page 417, et. seq., Paulding County, Georgia records.  The Declarant (owner/developer) of the Cedar Mill community, who desired to subject the real property that is now known as the Cedar Mill community to the Declaration, and who executed the Declaration was The Landon Group, Inc.  In particular, Article I, Section 1.8 of the Declaration states:
Declarant means The Landon Group, Inc., a Georgia corporation and its successors-in-title and assigns; provided that in a recorded instrument, such successor-in-title or assignee is designated as the Declarant hereunder by the then holder of all of the rights of Declarant hereunder.
Article 11, Section 11.5 of the Declaration specifically provides when the rights of the Declarant terminate.  This provision provides:
The rights of Declarant to take, approve or consent to actions under this Declaration, the Articles of Incorporation and the Bylaws shall cease and be of no further force and effect upon the earlier of: (a) the date that the Declarant no longer owns any property in the Community and no longer has the right to unilaterally annex additional property to the Community as provided herein and a certificate of occupancy has been issued for a dwelling on each Lot in the Community; or (b) the date of recording by Declarant in the real estate records of Paulding County, Georgia of a written instrument terminating all of Declarant’s rights hereunder.
In this regard, Article 2, Section 2.2 of the Declaration provides when the Declarant’s right to unilaterally annex property terminates, and states, in relevant part:

As the owner thereof or, if not the owner, with the consent of the owner thereof, Declarant shall have the unilateral right, privilege, and option from time to time at any time until ten (10) years after the recording of this Declaration to subject all or any portion of the real property described in Exhibit “B” attached hereto and by this reference…

In accordance with the above provisions, the Declarant no longer owned any property in the community as of August 3, 2015, pursuant to the Limited Warranty Deed recorded in Deed Book 3427, Page 235, in the Paulding County, Georgia land records.  In addition, as provided above, the Declaration was recorded in 2004, so the Declarant’s right to unilaterally annex additional property to the community expired in 2004.  Moreover, the Declarant further terminated its rights pursuant to the Termination of Declarant’s Rights Under the Declaration of Protective Covenants, Conditions, Restrictions and Easements of Cedar Mill, recorded on December 01, 2016 in Deed Book 3633, Page 224, Paulding County, Georgia land records.  

Therefore, the Declarant’s right to take, approve or consent to actions under the Declaration, the Articles of Incorporation and the Bylaws terminated in accordance with the requirements under Article 11, Section 11.5 of the Declaration as provided above.  This further means that the Declarant’s written consent was no longer required for the Board to submit to the POA in February because the Declarant no longer had the right to consent to any actions under the Declaration. 

In addition, once the Declarant’s rights were terminated, any references to the Declarant within the Association’s governing documents no longer apply. However, the Declarant’s rights do not transfer to the Board of Directors unless the governing documents expressly assign the rights of the Declarant to the Board of Directors upon the termination of Declarant rights or already give the rights to the Board of Directors.
IV. Declarant Turnover and Board of Director Elections
As I further understand, there are additional concerns regarding the process that occurred once the Declarant no longer governed the Association, and the Association became governed by the membership.  In accordance with the Bylaws of the Cedar Mill community, members within the community could be elected to the Board of Directors upon the Declarant terminating its right to appoint or remove any member or members of the Board of Directors.  Article 3, Section 3.5 of the Bylaws provides:
After the Declarant’s right to appoint directors and officers terminates, the Association shall call a special meeting…and the members shall elect three directors.  The members of the Board of Directors shall hold office for one year and shall continue in office until their respective successors shall have been elected and take office.  At annual meetings of the membership…directors shall be elected.  The three candidates receiving the most votes shall be elected.
On August 28, 2012, a Partial Termination of Declarant’s Rights under the Declaration of Protective Covenants, Conditions, Restrictions and Easements for Cedar Mill was recorded in Deed Book 3043, Page 492, et. seq., in the Paulding County, Georgia land records (“Partial Termination”).  This Partial Termination expressly terminated the Declarant’s right to appoint and remove any member or members of the Association’s Board of Directors or any officer of the Association pursuant to Article 3, Section 3.2 of the Bylaws.  Upon the recording of the Partial Termination, the Cedar Mill community held a meeting for the membership to elect members to the Board of Directors.
In this regard, as you know, the Board of Director elections are to take place at the annual meetings of the membership.  However, these elections cannot take place if there is not a quorum at the meetings.  If there is not a quorum at the meeting, then the current Board of Directors continues to serve until the next election, which is to occur at the next annual meeting.  
That said, members of the Board of Directors are permitted to resign from the Board of Directors and those vacancies must be filled.  Article 3, Section 3.7 of the Bylaws governs vacancies on the Board of Directors and provides:
Vacancies in the Board of Directors caused by any reason, excluding removal of a director by vote of the Association, shall be filled by a vote of the majority of the remaining directors.  Each Person so elected shall serve the unexpired portion of the term.
Therefore, if a member on the Board of Directors resigns from their position, the remaining Board of Directors are authorized to fill the vacancy by voting among themselves to fill the vacancy with another member in the community. 
V. Conclusion

The Board believes the collection powers afforded by the POA are beneficial to all owners who are forced to subsidize the costs of those owners who are delinquent in the payment of assessments by ensuring that the costs of collections are borne by those delinquent owners.  As such, the Board determined that it was in the best interest of the Association to reap the benefits provided by the POA and unilaterally amended the Declaration and the Bylaws to submit the Association to the POA pursuant to the authority granted to them within the governing documents.

I hope this letter provides you with a thorough understanding of the POA, the benefits of the POA and how the Association’s submission to the POA impacts you as an owner within the Cedar Mill community.  The Board greatly appreciates your support.  








Best regards,








LAZEGA & JOHANSON, LLC








Carlie M. Jackson

cc:
Board of Directors

Jessica Jones, All-In-One Community Management
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